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I
THE PURPOSE OF THE WORKSHOP

Historically, people in Canada have taken the abundance of
water for granted. Yet water is by no means an unlimited resource,
as most Canadians have now come to realize. Our demands forrgoodl
water for domestic, agricultural and industrial use, as well as for
providing fish and wildlife habitat. recreationaL opportunities and
pure natural beauty, are d.ready stretching the l imits of available
water supply in many parts of Canada. Obviously, some rules are
needed if these demands are to be met in a fair way.

If one takes all the provinces, the two territories and Canada
into account, there is a myriad of laws in Canada which govern
when,  where,  how and how much water  we can use,  as wel l  as what  we
can put back lnto water. Some of these laws are written down, some
are not-- but collectively, they determlne and protect our fir ightsrl

to  water .

The Inquiry on Federal Water Policy, in its recent publication
Water  is  a Mainstream Issue,  s tates that  one of  i ts  goals isr r to
identify and describe emerging water issues in Oanadatr, determining
the scope of federal responsibil i t ies in these issues and how they
mesh with other jurisdictions. From this, the Inquiry wil l recom-
mend posltions and strategies the federal government can take with-
in its jurisdictional power to help resolve these issues.

To help it meet this goal, the Inquiry asked the Westwater
Research Centre of  the Univers i ty  of  Br i t ish Columbia to organize a
workshop almed at providing it with a good understanding of water
law in Canada. More specifically, the purpose of the workshop was
to:  l )  develop some sor t  of  consensus as to where water  Iaw is
c lear  and where i t  is  ambiguous;  where i t  is  adequate and where i t
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is  not  in  deal ing wi th water  issues;  2)  suggest  how water  Iaw can
be improved to help deal more effectively with problems faced by
the country;  and 3)  ident i fy  speci f ic  areas of  law that  need
fur ther  considerat ion and research.  I t  was a lso decided at  an
early stage to Umit the focus of the workshop to dealing with
in land or  f reshwater  issues.

Westwater invited people from across Canada who were well
versed in the legal  aspects of  water  use and knowledgeable in  the
issues involv ing the countryrs water  resources.  The workshop
sessions were organized around s ix  major  topics:

o basic water law in Canada;
' federal/provincj.al jurisdi.ction over water;
' interprovincial water management;
o water  law in nor thern Canada;
'  Ind ian r ights to water  on reserves;  and
'  in ternat ional  (  Canada/U.S .  )  water  law.

Several participants wrote briefing pap,ers on one or more of these
topics. These provided background information from which discussion
of the major issues could be launched. The format was informal--
round-the-table discussion and exchange of ideas. But the mood was
of ten intense as everyone attempted to darif y the fu ndamental
legal  components of  the issues,  and to suggest  ways that  the
federal government, within its legal mandate, could respond to
them.

This report summarizes the dj.scussions and findings of this
workshop on water Law in canada. It is organized around the same
topics d lscussed in the Workshop sessions.  In  each chapter ,  we
attempt to provide enough general background so that the reader can
understand the major issues related to that topic as well as gain
some knowledge of the general content of water law in Canada. The
last chapter brings together the recomrnendatlons generated in the
workshop sesslons,  and a lso summarizes the par t ic ipantsr  v iews on
what the federal governmentrs role should be with respect to
research on water law and management j.ssues. These views are, of
course, those of the partlclpants, and are intended to stimulate
discussion about  water  pol icy issues.  They are not  the v iews of
the Inqul ry  Commissioners,  who wi l l  form thei r  own opin ions when
their process of study and publlc consultation is completed. Mean-
while, we hope this report fulf i l ls its objective of stimulating
discussion and provides useful and enjoyable reading for members of
the Inqui ry  as wel l  as for  a l l  Canadians concerned about  our
countryrs water  resources.

II
BASIC WATER I.AW IN CANADA

The f i rs t  topics d iscussed in the workshop were what  one might
call tgenericr water law issues - problems or disputes that arise
from the very nature of  the law.  The f i rs t  sect ion of  th is  chapter
introduces the maln components of Canadars legal system as it per-
ta i .ns to water .  The second sect ion then summarizes what  the par t i -
cipants pin-pointed as the major issues regarding this basic water
Iaw .

Canadian Laws and Water

The r typesr  of  law

There are two types of laws that determine Canadiansr rights
to use water :  common law (or  c iv i l  law in Quebec)  and statutory
law. Common law is the term used to denote the rules established
in Engl . ish-speaking countr ies based on decis ions that  have been
passed down through h is tory by the cour ts .  As such,  many of  the

components (or rules) of common law remain unwritten, or are
recorded in the form of  judgments of  cour ts  in  systems based on
Engl ish law.  Most  of  Canada -  except ing Quebec -  inher i ted the
common law system f rom Great  Br i ta in.

Quebec is  somewhat  d iJ ferent  in  that  much of  i ts  law or ig in-
ates from the Napoleonic code of France, which evolved dilferently
f rom the legal  systems of  Engl ish-speaking countr ies.  This basrc
French law is often called civil law to distinguish it from English
common law.

In contrast ,  s tatutory laws (a statute being an Act)  are ru les
estabh.shed by the legis latures of  countr ies,  s tates,  or  prov inces;
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that  is ,  they are not  set  case by case by a ;udic ia l  system, but
are deliberately formulated and enacted by ttre elected representa-
t ives of  the people.  The cour t rs  ro le then,  wi th respecr  to
statutory laws,  is  to  in terpret  thern for  the purpose of  decid ing in
speci f ic  cases exact ly  what  was the in tent  of  the Iegis lature when
the par t icu lar  law was enacted.  This need to in terpret  ieg is lat ion
ar ises when governments seek to enforce a prohib i t ion or  impose a
penal ty ,  or  where a c i t izen seeks to force the government  to act
within the bounds of the legislation. often the goal. of statutory
Iaw is to modify or replace common law where the common ]aw is
inappropr iate or  inadequate to serve the purpose of  the counrry or
province. we wil l see examples of statutory modif ications of
common law deaiing with water in the following sections.

Law-making in  Canada

Canada is  a federal  country,  which means that  the power to
make statutory laws is divided, by the constitution, between two
levels of  government  -  the par lament  of  canada for  the country as
a whole and the provincral legislatures for the provinces. The
provinces may delegate some of their powers to regional and
municipal governments to deal with matters at those levels. The
northern territories have legislatures that are not as yet fully
recogni.zed in a constitutional sense, but they have been delegated
certain powers by the parliament of Canada.

As for  common law,  a l . though most  of  canada inher i ted the
Br i t ish system, the common ]aw is  not  consistent  f rom provlnce to
province. Each provincial legislature has made somewhat different
statutory modifications of the common law to fit the needs of that
province. Each province also has its own judicial system, each of
which may interpret the common law somewhat dilferently - again,
being in f luenced by the needs of  the par t lcu lar  prov ince.  However,
because the supreme court  of  canada is  establ ished as the f ina l
appeal court for all the provinces, its decisions tend to bring
some uniJormity among the provlncial courts in matters of common
law and statutory in terpretat ion.

Common law -- riparlan rights

Under common law,  no one can own f lowing water  outr ight ,  but
landowners who have water  f lowing over  or  percolat ing through
thei r  land hold cer ta in specia l  r ights regarding the use of  that
water .  The r ights of  owners of  land to water  fJ .owing over  thei r
Iands are called riparian rights and belong only to those who own
the banks of  r ivers,  Iakes or  other  bodies of  water .  They inc lude
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the r ight  of  access to that  water ,  to  receive water  in  i ts  natura l

s tate (  subject  to  l imi ted uses by upper r ipar ians)  ,  to  f ish and to

be able to sue anyone who interferes with their rights to water.

Owners whose land conta ins underground water  suppl ies are not  r ipa-

r ian owners but  at  common law they had the r ight  to  use whatever

quant i t ies of  water  they could capture f rom the ground.

The concept of riparian rights -- special rights to water that

are attached to land ownership -- is also a part of French civil

law. A fundamental diJference lies in how each system of law

def ines the ownership of  the banks and beds of  a r iver  or  lake.

Under the common law,  a landowner owns the banks and beds of  bodies

of  water  found on h is  land unless the deed conveying the land to

his  ownership states otherwise.  I f  a  body of  water  borders two or

more properties, the common law rule applies whereby each landowner

owns the banks and bed to the middle of  the lake or  s t ream.

Under civil law, however, ownership of beds and banks is

established by navigabil lty. If a water body is deemed navigable,

r ipar ian ownership stops at  the h igh water  mark,  and the bank and

the bed is  vested in  the Crown ( i .e .  owned by the state and managed

by the government) .  I f  the water  body is  non-navigable,  the land

owner has rights similar to the riparian rights of the common law.

Statutory law

As one might suspect, the common law has been drastically

modiJied by statutory law in Canada, particularly in terms of

deciding who has rights to use water. For instance, in most

provinces the beds of water bodies no longer belong to riparian

landowners, but have been vested by statute in the provincial

Crown. Legislation in most provinces now requires riparian owners

to obtain a permit to store water or to take it in large quantit ies

from a watercourse and requires landowners to obtain a permit

before tapping underground water supplies. A permit wiJl usually

specify the maximum amount and rate at which the permit holder can

take water from the particular source. Furthermore, people who do

not own riparian land can also obtain permits to use water, to

irrigate land at some distance from a river, for example. (Appen'

dix A elaborates on the statutory modil ications of riparian rights

in the case of Brit ish Columbia; most provinces have similar
modiJ icat ions) .

When dealing with water, statutory law has tended to develop
along three maJor l ines: laws deallng with water quantity (or

allocation), laws dealing with water quality (waste discharge or
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pol lu t ion)  ,  and laws that  cover  ind i rect  uses of  water  such as
f ish ing and navigat ion.  For  example,  B.c.  has ent i re ly  separate
systems for  regulat ing water  use (quant i ty)  and waste d ischarge
(qual i ty) ,  each operat lng under i ts  own legis lat ion and adminis t ra-
tion with l imited coordination between the government agenctes
involved.  This t rend to separate the regulat ion of  water  quant i ty
from water quality seems to be common across Canada. It]

Issues ln  Basic Water  Law

The major issues assoclated with basic water law in canada
revolve around three general  topics:

' the extent to which common law riparlan ri.ghts sti l  exist.

'  the allocation of water among competing users.

' regulating water use to maintain high levels of water

Rlparian rights

r Do statutory laws totally replace riparian rights?

T he extent to which a piece of legislation modifies or
replaces common law riparian rights is not always clear, even to
law experts. This confusion causes problems wnen a riparian owner
wishes to sue another  water  user  for  in jury to h is  water  supply,
especia l ly  where the other  water  user  has a permi t  to  use the water
in the manner that  causes in jury.  The quest ion before the cour t
then is :  does the permi t  overr ide r ipar ian r ights,  and therefore
provide a defense against a claim to damages based on injury to
riparian rights? In most cases, the legi.slation providing for the
permi t  does not  say.  As a resu. l t ,  in  the western provinces for
instance, a conflict of opinion exists within the regal profession
as to whether the intention of legislators was to indeeo aborish
riparian rights altogether.

Lawyers have gone on to ask: should water use permlts com-
pletely replace riparian rights? tn- our high-technology, high_
demand society, water use permits are a more efficient means of
allocating water than the riparian system. Many rawyers beiieve,
however,  that  in  the in terests of  water  qual i ty ,  the r rpar ian
)wnerrs r tght  to  sue for  in jury where an upstream user  might  be
lischarging harmful contaminants is sti l l  a powerful means of
r reserv ing h igh qual i ty  condl t ions.  They argue for  reta in ing at
east  these aspects of  r ipar ian r ights in  water  law.

quality.
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. What are r iparian owners enti t led to?

Just  how much water  is  a r ipar ian ent i t led to,  and how much

waste can be d ischarged into a water  system by a r ipar ian,  before

there is  t ' legal"  impairment  of  the use of  that  water  by other  r ipa-

rian owners? Two schools of thought have developed around this
quest ion.  One - -  ca l led the r rnatura l  f low theoryrr  - -  c la ims that

domestic use of water, for household purposes and perhaps tor
watering a garden, is the l imit of acceptable riparian use. The

second doctr ine,  known as the r r reasonable use theoryrr ,  has been
developed extensively  in  the Uni ted States.  Under th is  theory,  the

courts  can declde,  according to precedents set  in  past .cases,  i f
additional uses beyond merely domestic use, f or irrigation or
industrial waste dlsposal for example, are in the best interests of
society. If so, they are Ireasonableil uses and are acceptable
under riparian law. In Canada, wherever riparian rights do sti l l
prevail, the courts have leaned towards the natural f low theory,
but  have kept  an in terested eye on developments in  the U.S.
regarding definit ions of "reasonable" riparian use.

Water allocation

The fundamental legal questions asked about water allocation
are, qiven that it is necessary to regulate water use, how should
governments decide how much each user is entit led to? Should cer-
tain water uses take precedence over others? If so, how should the
order of priority be determined?

'  Problem l :  how much?

As mentioned earlier, most provincial legislatures have adopt-
ed l icensing or permitting systems to regulate water consumption.
Historically, l icences or permits were allocated on a first-come,
f i rs t -served basis ,  and of ten for  indef in i te  per iods of  t ime.  Now,
as populations have grown and demands on water resources increased,
it may be necessary for governments to be more selective in

allocating this precious resource. But, due to historlcal
precedent ,  many governments are in  a b ind.  For  instance,  the ear ly

statutes did not provide for periodic re-assessment of water-use
licences to see if these uses are sti l l  providing socially
benef ic ia l  serv ices,  for  judging whether  the amounts a l located are

inadequate or  too generous,  and for  assessing whether  the water  so
al located is  being used ef f ic ient ly .  L ikewise,  there are of ten no

Iegal mechanisms for transferring the rights allotted under a given

licence to another use that now may be of greater beneflt '
Fi.nally, there are usually no legal mechanisms for re-negotiating
the terms of  permi ts
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or l lcences, no matter how inappropriate those terms may have

become. In many cases,  the only opportuni ty  for  changing l lcences

or thei r  uses is  i f  one can prove that  the use has been abandoned

fo r  a  ] ong  t ime . [2 ]

In effect, then, the major problem in many statutory systems

for allocating water is their lack of f lexibil i ty to re-assess and

change licensed water uses so that the changing needs of society

can be met .

' Problem 2: Priorit ies

Early legislation also did not anticipate limltations in our

water supply and, hence, did not foresee the need to be able to set

priorit les among water users. In response to this perceived need,

many provlnclal governments are attempting to establish some order

of precedence in their policles, and to then follow these policies

when allocating new water l icences. But in terms of applying a
priorlty system to old licences, they are usually severely limited

by the inflexibil i ty of the old system. In addition, polit icians

are often reluctant to overhaul the old systems or to try to

lncorporate priorit ies lnto legislation, due to the protests that
this would draw from established water users as well as to the

uncertainties inherent in choosing priorit ies in a rapidly changing
world.

r A way out: a marketing approach?

Some water management experts claim that, in addition to being
inf lexible, many legislated water allocation systems are t@
bureaucratic, and too dependent on the discretion of government
officlals in deciding how water gets used. Many of these crit ics
argue for  a s t ronger market ing or ientat ion,  whereby water  use would
be determined largely by how much users are wil l ing to pay. They
maintain that this would increase usersr appreciation of the "true
valuerr of water, as users would have to compete for rlghts to its
use,  and th is  would,  in  turn,  reduce wastefu l  consumpt ion of  water .
It would also allow bartering among water rights holders. The
proponents of  a market ing scheme re ly  on the assumpt ion,  based in
economic theory, that the open market accurately reflects the
wlshes of  society;  hence,  "market ingrrwater  r ights would be the
best means of attalning the most beneficial use of water according
to societyrs priorit ies.

Opponents to a marketing strategy disclaim this assumption,

maintalning that many important users would be unable to financial-

ly compete in an open market syslem, especially agalnst large
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corporate in terests,  and that  these uses would then be neglected.
Moreover,  they mainta in that  many valuable water  uses - -  such as
for  conservat ion or  aesthet ic  purposes - -  cannot  be quant i f ied in
dollars and would be ignored in a totally market-based system.
Under th is  argument ,  some government  in tervent ion is  necessary - -

so long as it reflects the needs of the community it serves.

The I' idealr water allocation svstem

In discussing the issues and problems associated with allocat-
ing water use in Canada, the workshop participants proposed ele-
ments for what might be called an rridealr legislated water l icens-
ing system. Such a system should incorporate:

' f lexibil i ty in being able to respond to changing water
n  eeds ;

' incentives to conserve including provisions that compel
ef f icient water use;

' the notion that water is a valuable resource -- not a free
commodity, and subject to demands and limitations similar to
those of  any other  renewable or  nonrenewable resource (e.g.
forests and minerals) .

To be able to fulf i l l  these characteristics, the "ideal,, system
should have the followinq features:

t where water rights have already been established, it should
provide for the transferabil ity and divisibil i ty of these
r ights.  By th is  we mean that  i f  a  l icensed water  use bec€mes
redundant, or the amount allocated becomes too generous or too
str lngent ,  that  the l icensee can change the water  use to
another more feasible use, acquire additional water quantit ies
where available, or transfer the water rights among several
use rs .

' water l icences should be allocated f or certain time periods
rather  than be indef in i te ;  th is  would automat ica l ly  make the
water  use associated wl th that  l icence open for  re-assessment .

' alternatively, it may be desirable to incorporate a process
for  per iodic  re-assessment  by an independent  t r ibunal  or
board,  to  judge whether  the terms and condi t ions of  water  use
licences stiU meet criteria and priorit ies of the community
in whlch it operates.
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o where water allocation is sti l l  in its init ial stages such
as in Canada's nor th,  where much of  the avai lable water  is
st i l l rup for  grabsr  min imal  f low requi rements should be
f i rs t  establ ished for  s t reams,  r ivers and lakes.  This couid
ensure that adequate water f low would always be available for
such th ings as mainta in ing subsistence harvest ing of  f ish and
w i l d l i f e .  The ' su rp lus r  - -  t ha t  amoun t  o f  wa te r  ove r  and
above the minimal f low requirements -- could then be allocated
for  consumpt ive uses,  perhaps on a f i rs t -come, f i rs t -served
basis, but subject to provisions for transferabil ity and re-
assessment .

' f inally, the system would allew Llssps and holders of water
rights to negotiate among themselves, whether for compensation
to be paid for impairing water quality or for bartering water
amounts among themselves. This would introduce some element
of  the open market  system, but  the resul ts  would be subject  to
government  approval ,  so that  the governments could ensure that
"external i t iesrror  undesi rable ef fects on the communi ty  at
large do not  occur .

A system that incorporated these characteristics would avoid
many of the problems experienced in todayrs water l icensing sys-
tems;  in  ef fect ,  they represent  what  water  managers have learned in
terms of where legislated systems have gone wrong.

Water qualitv

. Problem l: Coordinating water quality and water allocadon

Legislation that deals wj.th water quality problems has, in
most areas of Canada, developed s€parately from legislation dealing
wi th l icensing water  use.  In  many provinces,  water  qual i ty  and
water allocation are administered by separate and often independent
agencies of  government .  This ,  in  i tse l f ,  poses a problem to water
managers, especially where allocation priorit ies should ref lect
water quality considerations, or water uses should not be l icensed
wi thout  consider ing the impact  on water  qual i ty .  i t  a lso poses
problems to water users who may have to contend with dual, and
perhaps even conf l i .c t ing,  regulatory systems --  one to a l locate the
amount  of  water  and how i t  can be used,  the other  to lay down
fur ther  terms and condi t ions on how water  can be used and what
wastes can be returned to the water  envi ronment .  Making sure these
regulatory systems at least correspond iJ not complement each other
is  an important  issue in water  law adminis t rat ion.
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.  P rob lem 2 :  Se t t i ng  s tanda rds

A second important  issue re lated to water  qual i ty  j 'nvolves

asking two quest ions:  what  are adequate or  c ies i rable water  quai i ty

standards? and - -  how do we know that  these standards are being

met? The f i rs t  quest ion is  one that  governments a l l  over  the wor ld

have wrest led wi th,  resul t ing in  innumerable l is ts  quot ing maxj 'mum

al lowable (or  desi rable)  concentrat ions of  hundreds of  chemicals

and t race metals .  Most  of  these standardst  l is ts  are put  for th as
government-endorsed guidei ines rather  than legal  requi rements,

because guidel ines are more easi ly  a l tered in  response to our  ever-

changing knowledge and opin ions regarding such standards.  Besides,

to make such standards law would in  most  cases create ser ious

enforcement  Problems.

In terms of  the second quest ion,  d i f f icu i t ies ar ise in  balanc-
ing what is desirable with what can be easily attained. Ambient

water  qual i ty  - -  the i lpur i tyr r  of  water  as i t  occurs and is  used - -

is what most legislation is concerned with, but measuring and moni-

toring ambient wate r quality in site-specific situations is a form-

idable task.  Instead,  most  regulatory systems are designed to
tsecond guessr ambient water quality, in that they are aimed at
measur ing and contro l l ing the amounts and qual i ty  of  waste that  are

discharged into the water  envi ronment .  Basical ly ,  the system
assumes that  by contro l l ing the amount  of  wastes at  the point  of

d ischarge you can assure proper water  qual i ty  in  the overal l  water

env i ronmen t .  [ 3 ]

This emphasis in  Canadars regulatory system on contro l l ing
discharge quality as opposed to ambient water quality has led some

water  managers to quest ion whether  we are d ispensing our  regulatory

energies and funding in  the appropr iate d i rect ion.  Par t  of  the

answer l ies in the fact that it is basically much simpler to con-

t ro l  d ischarges than ambient  qual i ty  levels .  Perhaps the major

focus of  at tent ion should be to f igure out  how to improve the

interact ion between what  is  desj . rable - -  h iqh ambient  water  qual i ty
- -  and what  we can most  ef fect ive ly  work wi th - -  d ischarge qual i ty '

How can we best  determine dangerous concentrat ions of  waste compo-

nents? What  happens when these components are d ischarged rn

combinat ion rather  than s ingly? Are there chemical  or  physical

react ions that  occur  when these compounds reach f resh or  sa l t  water

in the envi ronment  that  increases thei r  tox ic i ty? lvhat  character-
is t ics are important  to  know about  a receiv ing water  envi ronment  to

judge i ts  capaci ty  to absorb wastes? Focussing on such questrons

could help br idge the gap between Iegis lat lve concerns over  ambient
water  qual i ty  and the current  d ischarge-or iented regulatory
sys tems .

I I
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.  Problem 3:  penal t les vs.  negot iat ion

Enforc ing water  qual i ty  s tandards and regulat ions is  as much a
polit ical process as it is a legal process. Laying charges for
breach of  s tandards or  condi t ions set  in  permi ts  1s not  dependent
solely on technical conslderations. It is colored by such things
as the discharger{s abil ity to pay for decreasing pollution levels,
the economic and polit ical desirabil ity of the project or industry,
the degree of  publ lc  support  (or  opposl t ion)  for  the d ischarge,  and
general perceptions as to the feasibil i ty of the standards.

Many Iawyers believe that the criminal law approach is often
inappropriate for the implementation of water quality standards.
In many parts of Canada, charges may not be laid even when permit
terms and conditions are consistently breached. Rather, negoUa-
tions occur between government regulators and the offending user.
This changes the whole legal tscener, from that of imposing penal-
ties to that of drawing contracts and enforclng binding agreements.
The degree to which this transition could, or should, occur is
another lssue and source of debate within not only the legal system
but  in  a l l  water  management professiond.  (The subject  is  analyzed
in depth by Barton et al in A Contract Model for Pollution Control,
Westwater ,  The Unlvers i ty  of  Br i t ish Columbla,  lg84) .
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Footnotes -  I I

As is  pointed out  in  Appendix A,  Yukon and the Northwest

Territories are exceptions where water use and water quality

are ucensed by one admlnis t rauve board under one statute,

the Northern In land Waters Act '

As Professor  Percy to ld the workshop,  in  Alber ta,  where large

tracts of land were made available to settlers, water rights

were granted to irrigadon companies, which tended to claim

more water than they originally needed (or could posslbly use)

so as to provide for future expansion. As a consequence, many

early Alberta water l icences were very generous in the amount

of water they allowed to each irrigation company. Once the

Iarge water  r ights were granted,  both in  Alber ta and in Amer i -

can jurisdictions with similar systems, the fear arose that

the holders of the oldest rights might use thelr monopoly to

sell excess water to new settlers at a profit. Alberta and

neighbouring American states countered this possibil i ty by

maklng a water l icence appurtenant to the land on which it

would be used, so that a l icensee cannot transfer or seil

water rights without transferring or sell ing the land to which

they are attached. This pattern of granting extensive water

rights and forbidding their transfer has meant that some old

licensees hold very large water rights with no incentive to

conserve water. These large existing l icences may mean that

there is not sufficient water available to provide water

r ights for  new users.

In actual  fact ,  water  adminis t rators in  Alber ta re-negot iated
many earlier l lcences to reduce the amounts of water they

allot so as to be able to spread the available water more

evenly among the competing users. 1'hey are in some cases even

transferr ing l icences to other  uses,  where the benef i ts  of  a

new allocation obviously outweigh those of an old one' Both

actions, however, have no legal basis, and are even at t lmes

in violation of the provincds statute. tsut they are neces-

sary to meet the rising demand and changing priorit ies for an

increasingly l imited resource.

This is indeed the situation when one looks at federal legis-

lation requlrements and how they actually are met. Provistons
in the federal Fisheries Act aim to protect f ish habitat trom

pollution -- essentially, a concern with ambient water qual-

ity. However, regulations established under this Act to ful-

f iU this aim are directed almost exclusively at waste dis-

charge,  s tat ing how much of  a number of  dangerous compounds

can be emit ted in to water  inhabi ted by f ish.
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